CapHal Murdsr (Penal Cade
§19.03)

Lesser Included Offenses

Flrst Degree Murder (§19.02)

Second Degree Murder (§19.02(d))
Mansiaughter (Penal Code §19.04)
Criminally Negligent Homicide (§19.05)
Aggravated Assault (§22,02)

Canty v. State, 939 S.W.2d 627 (Tex. Crim. App. 1997 murder). ‘
Laird v, Slate, 933 S.W.2d 707 (Tex. App.-Houston [14th Dist.] 1936 pet. ref'd)
{murder, manslaughter).

Travis v. Stata, 921 S.W.2d 559 (Tex. App.-Beaumont 1996, no pet.){second
degree murder).

Murder (Penal Code §19.02)

Second Degree Murder
Sudden passion from adequate cause
Defendant's burden by preponderance at pn-
ishment (§19.02(d))

Manslaughter (§19.04)

Aggravated Assault (§22.02)

Moore v. Stale;, 969 S.W.2d 4 (Tex. Crim. App. 1998)({second degree murder).
Gonzales v. State, 942 S.W.2d 80 (Tex. App.-Houston| 1st Dist.] 1937, pet. ref'd)
(second degres murder). ‘

Coit v. State, 629 S.w.2d 263 (Tex. App.-Dallas 1982, pet. refd){second degee
murder, manslaughter, aggravated assault).

Hunter v. State, 647 S.W.2d 657 (Tex. Grim. App. 1983)(criminally negligent

Manslaughter (Psnal Code
§19.04) )

Aggravated Assault
Reckiess serious bodily injury
Use/exhibit of deadly weapon (§22.02)

See, Branham v. State, 583 S.W.2d 782 (Tex. Crim. App. 1979)criminally
negligent homicide). .
Compare Penal Code §19.04, 22.01 wih 22.02.

Criminally Neglig:- 't Homicide
(Penal Cude §18.15)

Assault is nol a lesser included because It requires a higher culpable mental state.
Bayona v. State, 544 S.W.2d 155 (Tex. Crim. App. 1976).

Intoxication Mans';ughter
(Penal Code §49..3)

Intoxication Assault (§49.07).
Driving While Intoxicated (§49.04)

Cf. Aquirre v. State, 928 S.W.2d 759 (Tex. App.-Houston[14th Dist.] 1996, no pet.)
Public intoxication is not a lesser included offanse of DWI. Stale v Houth, 845 S.
W.2d 863 (Tex. Crim. App. 1992)

Aggravated Kidnapping (1st
degree, Penal Code §20.40)

Aggravated Kidnapping (2nd degree)

Defendant proves safe release of viclim by a

preponderance of evidence (§20.04).
Aggravated Assault (§22.02).
Kidnapping (2nd degree, §20.03)
Abduction (3rd degree, §20.03).
Unilawful restraint

Restrain and expose tu harm (§20.02(c)2)).

Roberts v. State, 795 5.W.2d 842 (Tex. App.-Beaumont 1990, no pet }(aggravated
assauit).

Rogers v. Stals, 687 S.W.2d 337 (Tex. Crim. App. 1985)kidnapping).

Blalock v. State, 847 S.W.2d 481 (Tex. App.-Houston 11st Dist] 1993, pet. ref'd)
(felony& misdemearor unlawiul restraint).

Ses, Schweinle v. State, 915 S.W.2d 17 (Tex. Crim. App. 1996){uniawful restraint).
See, e.g., Thornton v, State, 699 S.W.2d 918 (Tex. App.-Houston [1st Dist.] 1985,
no pet.)(2nd degree aggravated kidnapping).

Aggravated Sexual Assauit
(Penal Code §22.021)

Sexual Assaull (§22.011)
Indecency with a Child (§21.11)
Assault (§22.01(1))

Assault (§22.01(3))

Chavis v, State, 807 S.W.2d 375 (Tex. App.-Houston {14th Dist.] 1991, pat, ref'd)
{sexual assault).

Cunningham v. State, 726 S.W.2d 151 (Tex. Crim. App. 1 987)indecency with a
child),

Gottlich v. State, 822 S.w.2d 734 (Tex. App.-Fort Worth 1992, pet. ref'd)(indecency
with a child determined on a case by case basis), overuled on other grounds,
Curry v. State, 861 S.W.2d 479 (Tex. App.-Fort Worth 1 993, pet. refd).




Aggravated Assault (Penal
Code §22.02)

Assault (§22.01(1), (3))
Deadly Conduct (§22.05)
Resisting Arrest {§38.03)

Bell v. Statg, 693 S.W.2d 434 (Tex. Crim. App. 1985)(reckless conduct assault).
sulton v. Stale, 548 S.W.2d 697 (Tex. Crim. App. 1977)(resisting arrest),

See Burkholder v. State, 860 S.W.2d 540 (Tex. Crim. App. 1983)(assault).

indecency with a child ({Penal
Code §21.11(a)(2))

Indecent Exposure (§21.08)

Briceno v. State, 580 S.W.2d 842 {Tex. Crim. App. 1979).

Arson (1* degree).
Bodily injury or death ((Psnal
Code 28.02(d)(1))

Arson (? degree, §28.02(d))

Bodily injury must result from arson and not some independent action of arsonist.
See, Wilson v, State, 541 S.w.2d 174 (Tex. Crim. App. 1976). Criminal mischief
is not a lesser included of arson. Prejean v. State, 704 S.W.2d 119 (Tex. App.-
Houston [1 *Dist] 19886, no pet.).

Aggravated Robbery (Penal
Code §29.03)

Rabbery (§29.02)
Aggravated Assault (§22.02)
Theft (§31.03)

Assault {§22.01)

Unauthorized Use of a Motorized Vehicle (§31.07)

Watson v. State, 605 SW.2d 877 (Tex. Crim. App. 1979)aggravatad assautt).
Campbell v. State, 571 S.W.2d 161 (Tex. Crim. App. 1978)(theft).

McElhaney v, Siate, 899 S.W.2d 15 (Tex. App.-Tyler 1995, pel. ref'd)(robbery, as-
sault). : -

Teague v. State, 789 S.W.2d 380 (Tex. App.-Houslon [1¥ Dist. 1990, pet. refd)
{unauthorized use of a motor vehicle).

Robbery (Penal Code §29.02)

v

Theft (§31.03)

Theft from a Parson (§31.03(e)(4)(B))

Assault (§22.01)

Parr v. State, 658 S.W.2d 620 (Tex. Crim. App. 1983)(theft).

Earls v. State, 650 S.W.2d 858 (Tex. App.-Houston [14* Dist.] 1982)theft from a
person), aff'd 707 S.W.2d 82 (Tex. Crim. App. 1986).

SeaMcElhaney v, State, 899 S.W.2d 15 (Tex. App. Tyler 1995, pet. refd)

Burglary with the Intent to com-
mit felony other than theft
(Penal Code §30.02(d))

Aggravated assault not lesser of burglary with Intent to commit aggravated
assault.
Jacob v. Stale, 892 S.W.2d 905 (Tex. Crim. App. 1995).

Burglary of a habitation (Penal
Code §30.02)(c)(2))

Burglary of a buitding {§30.02(c){1))

Criminal Trespass (§30.05)

Roberson v. State, 549 S.W.2d 749 (Tex. Grim. App. 1977)(criminal trespass),
overruled on other grounds, Cole v. State 578 S.W.2d 127 (Tex. Crim. App. 1979).
Jones v. State, 532 S.W.2d 596 (Tex. Crim. App. 1976)(burglary of a building).

Burglary of a Building
{{Penal Code §30.02(c)(1))

Criminal Trespass (§30.03)

Aquilar v. State, 682 S.W.2d 556 {Tex. Crim. App. 1985)(criminal trespass).

Burglary of Vehicles (Penal
Code §30.04)

Criminal trespass is not a lesser included of burglary of a vehicle. Williams v,
State, 805 S.W.2d 596 &Tex. Crim. App. 1980); Thomas v. State, 919 S.W.2d 810
{Tex. App.-Houston [14™ Dist.) 1996, pet ref'd), Cadiuex v, State, 711 S.W.2d 92
(Tex. App.-Austin 1986). '

Sexual Assault (Penal Code
§22.011)

Assault (§22.01)

Cruice v, Stale, SW.3d _(Tex. App. Houston [14% DIsL] 2000) 13-06.07

men considering whether to r

equest a lesser Included nstniction, waigh
- Request an allempting instruction for the indicted offaisa gs it is atways a

in the possibilly of the
lesser included.,

jury ratuming o nol guilty becouse # did not have ary vehicle for o guity verdict

-In o sexuat assault case, ask the judge Iev a simple assault insruction i the evidenee shows thets were no threats of or bodiy Injury.

h eny enhancements such as: o deodly wacpon, o e cime. viokition of & drugdree zone, or g violation of weaponitee zona, ieques! on instruction lor the alegad offanse without
the enhoncement. Sag, Apoeundi v, New larsay 120S.Ct, 2348 {2000). Any [nct thot increases the penally for a crime beyond e ascribed stotulory maximum mws) be submiited to o jury and praved beyond a
reqsonable doubt. .
- In g theft cuse. if evidenca is presented fhot the vaiue of the item or amount of moncy laken was less than i “charged value or amant®, you are onlifled fo lesser included jury charge.
- Ina drug possession casc. if avidence is presented that your client was knowingly in pussession of an amount less thon the aggreyole “charged weight™, you ore enlifted lo alesser included jury change.

In a drug distribution cose, it evidence i presented thal your clien! misrely passessed the norcotics withoul The intent 1o distibute or without the disiribulion. then you are enliled fo o lesser included offense jury charge.
+ In ALL tials, be able to articulale on Article 37.09 analysis. This arficte provides for a more libarat application of the lesser included offansas

e e e .




